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Joint Standing Committee on the Corruption and Crime Commission — Twenty-first Report — “Parliamentary 
Inspector’s Report Concerning Telecommunication Interceptions and Legal Professional Privilege” 

Resumed from 24 November 2011. 

Motion 
Hon NICK GOIRAN: I move — 

That the report be noted.  

In moving this motion, I note that this is a very significant report which, in essence, provides to this house the 
report of the “Parliamentary Inspector’s Report Concerning Telecommunications Interceptions and Legal 
Professional Privilege”.  

I will begin with a story; that is, that this report arose from an inquiry by the parliamentary inspector in March 
2010. On 4 March 2010 an article was published in The West Australian referring to evidence given in the Perth 
Magistrates Court by a CCC investigator in criminal proceedings against Mr Brian Burke. The article reported 
that the CCC investigator had given evidence that the CCC had intercepted and listened to telephone 
conversations between Mr Burke and his lawyer, Mr Grant Donaldson, SC. After reading the article the 
parliamentary inspector obtained a copy of the transcript of evidence in the Magistrates Court and confirmed that 
the article was broadly accurate. This gave the parliamentary inspector cause for concern about the procedures 
adopted by the CCC in dealing with intercepted telephone communications that are the subject of legal 
professional privilege. After receiving a complaint from Mr Donaldson, the parliamentary inspector launched his 
inquiry. This is the genesis of the report that is before us this afternoon.  
Some members in this place might ask the question: what is legal professional privilege? As the parliamentary 
inspector states in his report — 

“LPP has been described as ‘a fundamental and general principle of the common law,’ and it exists to 
protect ‘a very important entitlement in our society by which anyone may seek, and obtain, legal 
counsel in the confidence that communications with a lawyer, and documents produced for or in 
consequence of such communications, will not· normally be disclosed without the affected client’s 
consent.’”  

Legal professional privilege protects two kinds of confidential communications between a client and his or her 
lawyer. The first is when the communications are confidential and made for the purposes of seeking or being 
provided with legal advice. The second is when the communications are made for the purpose of existing or 
reasonably contemplated judicial or quasi-judicial proceedings. Mr Chair, notwithstanding the importance of 
legal professional privilege, you may be aware that the Telecommunications (Interception and Access) Act 1979, 
which is a commonwealth act, allows commissioned officers executing a warrant to make a record of, 
communicate to another person and make use of, any lawfully intercepted information for a permitted purpose, 
including the investigation of misconduct. This power extends to conversations that may attract legal 
professional privilege. In this report, however, the parliamentary inspector contends that, “while the use of such 
information may be lawful, the CCC has not in the past properly considered the appropriateness of using 
privileged material in its investigations.” Essentially, the parliamentary inspector recommends that the CCC 
takes a more measured approach to dealing with material that may be covered by legal professional privilege. 
This is an extremely complex issue. Put simply, it is impossible for the CCC to determine whether intercepted 
material would be covered by legal professional privilege without a CCC officer first listening to the material 
and making that determination.  

At the time of the report, certain practices were in place in the commission. After the issue of legal professional 
privilege was raised by the parliamentary inspector, the CCC amended its procedures so that when an intercepted 
call is identified as being between a lawyer and client, the call is, as I understand it, immediately locked down 
and the director of operations is notified. An assessment and determination is then made by the director, 
sometimes in consultation with commission lawyers, as to whether legal professional privilege is applicable and 
whether the information is of value to the investigation. In the event that the information is of operational or 
strategic value but still subject to legal professional privilege, it can still be released for that purpose. According 
to the parliamentary inspector, not only should the assessment be made by a senior commission lawyer but a 
conscious assessment that the intercepted material is for a permitted purpose needs to be made. In response to 
this, the commission has agreed to adjust its procedures so that a lawyer from the CCC’s legal services 
directorate will provide the initial advice as to whether the material attracts legal professional privilege. 

Although the parliamentary inspector argues that appropriateness is a practical requirement of any legislation; on 
the other hand, the commission argues that if communication of the material is permitted under the act then it is 
also appropriate. Under the provisions of the Telecommunications (Interception and Access) Western Australia 
Act 1996 the test is whether the information may assist in connection with an investigation and that it be 
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communicated for a purpose connected with the investigation. This includes the gathering and dissemination of 
supporting and supplementary information as well as evidential material. In response to this assertion the 
parliamentary inspector states — 

… the Commission should still evaluate the worth of that information against the important public 
policy underpinning LPP, taking into account the importance accorded by the CCC Act to the 
protection of other forms of information subject to LPP. That is to say, the Commission is still able to 
make a discretionary judgment, even when the communication would be for a permitted purpose …  

I do not need to tell the Chair that the committee has worked for a while now with both the parliamentary 
inspector and the CCC to wherever and whenever possible achieve some agreement between the parties prior to 
the public release of information. That is good practice and on the whole has been successful. Although it is not 
a requirement, all stakeholders have worked positively to try to achieve this.  

Since the commencement of this inquiry the parliamentary inspector and the CCC have reached some consensus 
on a number of issues and, as the parliamentary inspector states — 

… the Commission’s current practices largely accord with those recommended, subject to some 
differences which I have incorporated into my final recommendations.  

The parliamentary inspector made several recommendations explicit to the practices of the Corruption and Crime 
Commission, and as such they were not reproduced in our report. The parliamentary inspector did, however, 
experience significant time delays caused primarily by the lack of a commissioner or delegated authority at the 
time. The committee therefore made the following recommendation to the Parliament — 

The Corruption and Crime Commission Act 2003 should be amended to allow for the appointment of 
deputy and/or assistant commissioners, to whom specific functions may be delegated by the 
Commissioner, and who are able to act as the Commissioner in the Commissioner’s absence.  

The response from the Attorney General to that recommendation is as follows — 

As the JSCCCC is aware, the most fundamental of those staffing deficiencies has since been resolved 
with the appointment of the present Commissioner, however it is acknowledged that enhancements to 
the CCC’s management structure of the nature mooted by this recommendation might conceivably 
ameliorate such difficulties in future.  

The Attorney General goes on to state — 

In any event, the JSCCCC is aware that the Government is presently drafting legislation which will 
implement various reforms to the Corruption and Crime Commission Act 2003. As noted in previous 
responses, these reforms are presently subject to Cabinet processes, however the JSCCCC 
recommendation is noted in the context of those ongoing reforms.  

I will conclude at this point given that my time is up and commend the report to the house.  

Question put and passed. 
 


